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Methodology & Overview
Welcome to Husch Blackwell’s second-annual
Public-Private Partnership Report.
During the past year, our team reviewed many
of the agreements for P3 projects in the United
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close in 2017-18, identified using multiple public
and proprietary databases. We excluded from
our analysis a number of transactions outside
the scope of what we traditionally characterize
as P3 risk-transfer arrangements, such as postagreement transactions, refinancings, equity
sales and restructurings.
On a final note, we opted to include the Denver

2017-18 Financial Closings
U.S. PUBLIC-PRIVATE PARTNERSHIP PROJECTS
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Los Angeles International Airport
Automated People Mover

2

Los Angeles International Airport CONRAC

3

Denver Airport (Jeppesen Terminal) (CO)

4

Colorado’s I-70

5

Purdue University Student Housing

6

Lansing Correctional Facility, Kansas

7

Howard County, Maryland Courthouse

Airport project, although it may not satisfy all of
the conditions for a traditional P3 project.
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Massachusetts Bay Transit Authority
Automated Fare Collection System
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Michigan’s I-75

10

Wayne State University Student Residences

11

Texas Woman’s University Student Housing

12

Virginia’s I-395

13

Virginia’s “Transform 66”

(Refer to page 2 for the U.S. project map that
corresponds to this list.)

Introduction
AS P3S HAVE GROWN MORE WIDELY USED, THERE HAS ALSO BEEN A WILLINGNESS TO PUSH THE
BOUNDARIES OF HOW THESE AGREEMENTS ARE DEFINED AND TO WHAT ENDS THEY
ARE EMPLOYED.
The components of the classic P3 model—that is, the comprehensive design/build/finance/operate/
maintain (DBFOM) model—have always been highly elastic, accommodating tremendous variety in
deal structure. This is especially true as P3s have evolved beyond their initial application on so-called
horizontal infrastructure, such as highways and bridges, and into an array of vertical projects spanning
everything from courthouses to prisons to university facilities.
How projects leverage private participation—their utilization of the various components of the
“alphabet soup” of the DBFOM model—varies tremendously, as our research covering the 2017-18
time period amply reflects. There are some constants, of course—public ownership of the asset at
the end of the term, for example, and design-build delivery (though risks transferred may vary widely)
are nearly universal.
Another, perhaps more subtle, feature linking a wide array of P3 projects is the procurement
methodology that underlies them. Particularly in the popular media, P3s are generally considered as
a species of privatization, or primarily as a way for the public sector to avoid significant upfront
capital costs, but these reductionist views elide what can be one of the great strengths of P3, when
done right—the discipline and rigor it forces upon partners in a P3 agreement. The thoughtful,
risk-weighted approaches to development, the analysis of project costs not just at the point of
construction but over the course of a facility’s full lifecycle—these considerations can all be honed
through the P3 procurement process, to ensure the long-term value proposition of these projects
is fulfilled. Indeed, the quality of the procurement process will ultimately impact the quality of the
agreements struck among project partners, and the more rigorously the process is undertaken, the
greater the likelihood of a successful outcome.
Project Delivery Models Along a Continuum of Private Sector Involvement

Source: National Conference of State Legislatures, http://www.ncsl.org/Portals/1/HTML_LargeReports/P3_Infrastructure_1.htm, accessed
February 3, 2019
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General Project Characteristics
WHILE HORIZONTAL PROJECTS STILL DOMINATE THE ROSTER OF P3 PROJECTS REACHING
FINANCIAL CLOSE, NEW PROJECT TYPES CONTINUE TO APPEAR AMONG THE COHORT,
HIGHLIGHTED IN 2017-18 BY A P3 PRISON PROJECT IN KANSAS.
State and municipal budgets remain under duress, but the need to develop new projects and maintain
existing infrastructure looms larger with each passing year. This pressure compels public entities to
think creatively about their infrastructure challenges and offers opportunities for P3 models to be
deployed in ever more innovative structures. Novel applications in the U.S. of the P3 model include
ground-up development of a new correctional facility in Lansing, Kansas and a new 230,000 square-foot
courthouse in Howard County, Maryland.
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P3s by Project Value

Aggregate Project Value by Type
Aviation-Related

>$2 Billion

Surface Transportation

$1 Billion - $2 Billion
$500 Million - $999 Million

Higher Education

<$500 Million

Social

(prisons, govt. services)
$0
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$500M

$1B

$2B

Project Scope & Structures
DETERMINING THE SCOPE OF A P3 PROJECT AND HOW PUBLIC AND PRIVATE ENTITIES PARTNER
TOGETHER DURING EACH PROJECT PHASE IS KEY TO UNLOCKING THE VALUE AND OPPORTUNITY
THAT P3s PROVIDE.
At the heart of every major infrastructure project is a series of risk assessments that inform how public
agencies and private contractors model their expected costs and returns. Even under the traditional
procurement method—the Design-Bid-Build model—these calculations are ever-present, as both public
and private participants must gauge a number of project variables, including labor costs, sub-contractor
relationships, and weather-related risks.
But risk doesn’t end once an asset is built. The traditional model rarely considers the full lifecycle cost of
an infrastructure asset and all of the retained risks associated with the asset over time, and governments
at every level have inadequate resources to maintain built infrastructure—deferred maintenance backlogs
are the bane of virtually every public agency. A simple Value-for-Money (VfM) analysis illustrates how P3
deliveries can isolate precisely the degree to which public entities can realize risk-adjusted value on any
given project when viewed over the many years of its operation and maintenance.
The hypothetical example below shows an apples-to-apples comparison of a traditionally procured
project versus a potential P3 delivery. Typically, the transactional and financing costs associated with
a P3 approach are slightly higher, as reflected here, but the analysis begins to tip in favor of P3 delivery
based on the degree to which future operational and maintenance costs are transferred to the private
partner.

P3 Duration & Scope

Risk-Adjusted
VfM Analysis
Risk-Adjusted
VfM Analysis
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U.S. Projects Reaching Financial Close, 2017-18

Competitive Neutrality
Retained Risk
Ancillary Costs
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Financing
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60

40

60

65

20

20 YEARS

Traditional
Model

P3 Option
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DBFM

Source: U.S. Department of Transportation. “Risk Assessment
for Public-Private Partnerships: A Primer.” January 2014.
https://www.fhwa.dot.gov/ipd/p3/toolkit/publications/primers/
risk_assessment/ch_6.aspx. Accessed 2/4/19.
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Managing Risk & Reward
A CORE ELEMENT OF MANY P3 PROJECTS INVOLVES TASKING THE PRIVATE PARTNER WITH
ONGOING OPERATIONS AND MAINTENANCE OF A FACILITY OVER THE LONG TERM. REACHING
SATISFACTORY AGREEMENTS IN THESE INSTANCES DEPENDS ON HOW RISK IS ALLOCATED,
HOW THESE CALCULATIONS SUPPORT THE GOALS OF ALL PROJECT PARTNERS, AND HOW
SUSTAINABLY RISKS AND RETURNS ARE MODELED.
Allocating risk in a P3 deal is the central mechanism by which both public- and private-side partners
attempt to strike the crucial balance that P3 deals require. Over time, as the P3 model has been applied
to a variety of novel project types, and as P3 projects have accrued “lessons learned,” the level of
difficulty in striking this balance has increased.
Among the compensation options available to grantors in P3 projects, the demand-risk concession
model—which typically includes concessionaire exclusivity in collecting revenues and shouldering the
risks associated with those revenues—continues to play a smaller and smaller role in new P3 projects.
Only one project in our cohort—Transform 66—employs a pure demand-risk scheme. The remaining
projects all feature availability payments or some hybrid model thereof, where the public partner pays
a concessionaire directly according to a predetermined formula and schedule. Seven of the 13 projects
in our cohort can be defined purely as availability-based payment structures, and these projects
comprise both horizontal (I-70 East, I-75) and vertical (Howard County Courthouse, Lansing, Kansas
correctional facility) P3s.
The growing predominance of availability payment structures has allowed the P3 model to be applied
to newer projects types, like prisons, that are not easily monetized or where there is no revenue directly
generated by the end user, and to make it easier to “pencil” a growing number of transportation projects
that pure demand models could not justify based on the perceived risk. Public and private participants
are converging on the notion that the demand-risk payment model simply is not flexible enough over a
project’s long lifecycle to balance the risk profile of all parties involved.
It also suggests a greater sophistication in deal-making from public entities. Availability payment
schemes necessarily involve a public-side long-term funding commitment, which engenders a certain
degree of risk, but these risks can be addressed and managed with well-crafted agreements that
ring-fence exposure. In return public agencies get a great deal of flexibility, both in terms of project
finance (i.e., how the capital stack is composed) as well as the kinds of projects made feasible because
of a P3 delivery.
P3 Projects by Concession Type

U.S. Transportation DBFOM P3s, 2007-18

U.S. Projects Reaching Financial Close, 2017-18

By Concession Type and Year of Financial Close
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Demand Risk

‘07

Mixed or Other

‘08

‘09

‘10

Demand Risk

‘11

‘12

‘13

‘14

‘15

‘16

‘17

‘18

Availability-Based

Source: “5B in Private Equity Invested in 25 Transportation DBFOM Deals,” Public
Works Financing, April 2017. Supplemented by data on file.
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Project Finance
LONG AFTER A PROJECT HAS BEEN DESIGNED AND BUILT, ITS FINANCING ARRANGEMENTS TIE
PARTNERS TOGETHER FOR DECADES—WITH THE ATTENDANT RISKS AND LIABILITIES.
Although interest rates have steadily risen over the 24 months of our report period, the rising cost
of money has not had a discernible impact on the capital stacks of P3 projects. Projects still favor a
large percentage of debt financing. The one significant outlier was Transform 66, the northern Virginia
highway project, which had equity commitments at financial close in November 2017 totaling $1.5 billion,
or about 42% of the capital stack. Equity commitments in the eight projects reaching financial close in
2018 were much smaller, clocking in at just 5% of the total capital expenditure.
Notably, no project reaching financial close in 2018 featured government grants. By contrast, four of the
previous year’s five projects had received government grant money totaling nearly $2.5 billion. This is not
particularly surprising in light of the time it takes to secure government financing, which can significantly
slow a project, and the stiff competition relative to finite availability. In addition, federal programs like
TIFIA and WIFIA by their very nature will apply to only a small subset of potential P3 projects; the vast
majority of P3s are being considered where no such federal support is available—university student
housing, for example, or government offices.
Overall, total debt market commitments in 2018 easily outpaced the previous year. The two LAX projects
alone accounted for over $1.6 billion of bond issuances, compared with $1.5 billion for all 2017 projects
combined.
Private Debt Dashboard
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Notable Provisions in Recent Projects
GIVEN THE DECADES-LONG DURATION OF A TYPICAL P3 AGREEMENT, STRIKING A FAIR
AND EQUITABLE BALANCE AMONG PARTNERS REQUIRES A GREAT DEAL OF FLEXIBILITY
AND FORETHOUGHT. NUMEROUS UNFORESEEN EVENTS WILL OCCUR, DESPITE THE BEST-LAID
PLANS. THE BEST AGREEMENTS, THEREFORE, SHOULD BE VIEWED AS FRAMEWORKS FOR
MANAGING CHANGE.

REFINANCING GAINS
Falling interest-rate environments coupled with improving macroeconomic conditions generally provide
debtors with favorable opportunities for refinancing, and we have seen an active marketplace for these
transactions for several years now. According to Inframation, in 2018 alone there were 91 P3 refinancings
worldwide, with three of those coming in the US. Since 2016, interest rates have steadily climbed,
although rates are still modest versus historical averages, and refinancing gain provisions still figure
prominently in P3 agreements as a significant element of potential upside benefit for both public and
private partners.
While there is no standard formula for resolving how refinancing gains are allocated, most agreements
require the sharing of qualifying gains and/or place limits on the windfalls available to the private
partner. No fewer than eight project agreements in our study cohort called for 50/50 splits in qualifying
refinancing gains between grantors and their private partners. In projects involving government
financing such as TIFIA loans, the grantor will often receive a larger share of the gain from a qualifying
refinancing. This is sometimes balanced by refinancing gains arising from exempt refinancing where the
grantor will receive less and sometimes nothing.
Of course, nearly all refinancings are subject to the approval of the public partner, a provision typically
introduced to ensure that the mission of the project is not jeopardized by a change in financial structure.
The following provisions—drawn from Colorado’s Interstate 70 project—are broadly illustrative of the
standard approaches described above:
29.1.1
Developer shall not implement any Qualifying Refinancing without the prior
Acceptance of the Enterprises.
29.1.2
Following the completion by Developer of any Enterprise Acccepted Qualifying
Refinancing, the Enterprises shall be entitled to collectively receive a 50% share of any
Refinancing Gain arising therefrom, provided that the Enterprises shall not withhold or delay
their Acceptance to a Qualifying Refinancing in order to obtain greater than such a 50% share
of the Refinancing Gain.
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CREDIT RISK
The lack of interest-rate volatility for so many years led to a notable lack of thoughtful provisions dealing
with related credit risk, but this may be changing. For instance, in the Massachusetts Bay Transit Authority’s
(MBTA) fare-collection P3, the agreement specifies that “MBTA will assume the risk and reward of movements
in Benchmark Interest Rates” prior to financial close, but beyond this, the agreement significantly limits the
grantor’s exposure to movements in the cost of money and how they relate to performance payments, cost
overruns, and the like. Project proposers were required to include committed financing in their proposals,
and debt providers had to perform independent risk assessments. Notably, bank debt comprises 82% of the
project’s total capex and was the second-largest amount of bank debt—$227 million—of any project in our
study cohort.

CHANGE-IN-CONTROL PROVISIONS
Public entities prefer to partner with private enterprises that are committed to projects for the long term,
and they least desire changes in control during a project’s riskiest phases. To prevent these changes, public
owners often lock in their private-sector partners for a fixed time period—until substantial completion, for
example, or perceived project stabilization. For many public entities two years after completion or occupancy
appears to be a suitable lock-up period, beyond which they relax some restrictions on transactions.
Prior to this threshold date, most agreements feature language that forbid assignments of any kind without
the grantor’s written approval, typically provided at its “sole discretion” and not subject to an agreement’s
dispute resolution processes.
After lock-up periods expire, the standard for public-partner approvals generally shifts to “reasonableness,”
although some form of written approval is universal. What is reasonable in this context is open to debate, but
the prevailing factors usually involve the financial resources, technical qualifications, and experience of the
proposed assignee.
As P3s evolve beyond traditional horizontal infrastructure and/or involve government entities with declining
credit profiles, private partners may discover the usefulness of having change-in-control provisions that work
in the opposite direction; that is, locking up the public partner. The Purdue residence hall project has just
such a provision, forbidding the university from assigning the agreement “without the prior consent of the
Developer,” with exceptions granted for entities with funding sources and credit ratings “that are at least as
adequate” as the university itself.
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2019 P3C Survey Highlights
FOR THE FIFTH CONSECUTIVE YEAR, HUSCH BLACKWELL SURVEYED REGISTRANTS OF THE P3
CONFERENCE & EXPO TO GAUGE MARKET SENTIMENT TOWARD THE P3 PROCUREMENT AND
DELIVERY MODEL. BELOW, WE PRESENT THE RESPONSES COVERING KEY TOPICS AND ASSESSING
THE OVERALL APPETITE FROM PUBLIC AND PRIVATE MARKET PARTICIPANTS.

DO YOU REPRESENT A PUBLIC OR PRIVATE
ENTITY?

WHAT TYPE OF P3 PROJECTS COULD YOUR
ORGANIZATION PURSUE OVER THE NEXT
THREE YEARS?

Public

35%

Energy
15.4% Public
52.1% Private

Private

65%

Government
Facilities
50% Public
82.6% Private

Public
City
County
State
Education
Other

Private
27%
15%
15%
31%
12%

35
65

Architecture
Engineering
Construction
Financial
Legal
Consulting
Other

Social
Infrastructure
46.2% Public
76.1% Private

9%
7%
11%
22%
9%
16%
27%

Most Compelling Reasons
for NOT Doing a P3 Project

My
organization
is currently
involved in
a P3 project.

There is more
skepticism about
P3s now versus
last year.

There will be
more <$100
million deals
getting done
over the next
three years.
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Sports & Entertainment Facilities
26.9% Public
65.2% Private
Transportation
50% Public
69.6% Private
Water & Environment
11.5% Public
67.4% Private

Strong or Good Reason
Public

Private

Public opposition

42%

45%

Lack of project and
operational control

54%

63%

Risk-return limitations

62%

68%

Quality of partners

58%

58%

Current lack of understanding
P3 approach/models

73%

48%

Limited financial upside

69%

58%

About Husch Blackwell’s P3 Practice
HUSCH BLACKWELL KNOWS THE P3 INDUSTRY INSIDE AND OUT. WE HELP PRIVATE BUSINESSES
AND PUBLIC AGENCIES FORM PARTNERSHIPS AND SHARE THE RESOURCES, RISKS AND
REWARDS OF P3 PROJECTS. WE COUNSEL CLIENTS ON BASIC AND COMPLEX P3 AGREEMENTS
AND GUIDE THEM THROUGH THE NEGOTIATIONS, COORDINATION AND CLOSINGS OF
CONTRACTS INVOLVING DESIGN-BUILD, FINANCE, OPERATION, MAINTENANCE AND TRANSFER
COVENANTS. OUR TEAM HAS EXTENSIVE EXPERIENCE AND DEEP UNDERSTANDING OF
HOW TO MANAGE THE LEGAL, POLITICAL AND COMMERCIAL COMPLEXITIES OF P3S. OUR
REPRESENTATIVE PROJECTS INCLUDE:
Higher ed facilities

Courthouses

Professional sports facilities

Broadband

Airport renovation/expansion

Energy districts

Water/wastewater facilities

Transit-based mixed-use development

Recent Work Highlights
Counsel to Garney
Construction, Developer
and Eventual Controlling
Shareholder
San Antonio Water System
(SAWS) Vista Ridge Water
Supply Project – $3.4 billion
• Best Utilities Project, 2017
P3 Awards
•

•

•

Counsel to Edgemoor
Infrastructure & Real Estate,
Developer

Counsel to Confluence
Companies, Developer
Colorado School of Mines

University of Kansas Central
District – $350 million

•

with structured parking,

• Finalist, Best Social
Infrastructure Project,
2016 P3 Awards

retail and residential life
programming space
•

North America Water Deal
of the Year, 2016 IJGlobal
Awards

Lease/lease-back
structure with ownership

Water Deal of the Year,
2017 Global Water
Intelligence
North American Deal
of the Year, 2016 Project
Finance International

320+ bed housing facility

reverting to the university
at end of term
•

Groundbreaking Summer
2018

About Our Firm
Husch Blackwell leads our clients from where they are to where they want to be.
From offices in 18 U.S. cities, we deliver legal insight and business leadership that helps
our clients identify smart solutions, advance their goals and move forward.

huschblackwell.com

