Investment Interests Safe Harbor (42 C.F.R. § 1001.952(a))
(a) As used in section 1128B of the Act, “remuneration” does not include any payment that is a
return on an investment interest, such as a dividend or interest income, made to an investor as
long as all of the applicable standards are met within one of the following three categories of
entities:
(1) If, within the previous fiscal year or previous 12 month period, the entity possesses more
than $50,000,000 in undepreciated net tangible assets (based on the net acquisition cost of
purchasing such assets from an unrelated entity) related to the furnishing of health care items
and services, all of the following five standards must be met—
(i) With respect to an investment interest that is an equity security, the equity security
must be registered with the Securities and Exchange Commission under 15 U.S.C. 781
(b) or (g).
(ii) The investment interest of an investor in a position to make or influence referrals to,
furnish items or services to, or otherwise generate business for the entity must be
obtained on terms (including any direct or indirect transferability restrictions) and at a
price equally available to the public when trading on a registered securities exchange,
such as the New York Stock Exchange or the American Stock Exchange, or in
accordance with the National Association of Securities Dealers Automated Quotation
System.
(iii) The entity or any investor must not market or furnish the entity's items or services (or
those of another entity as part of a cross referral agreement) to passive investors
differently than to non-investors.
(iv) The entity or any investor (or other individual or entity acting on behalf of the entity
or any investor in the entity) must not loan funds to or guarantee a loan for an investor
who is in a position to make or influence referrals to, furnish items or services to, or
otherwise generate business for the entity if the investor uses any part of such loan to
obtain the investment interest.
(v) The amount of payment to an investor in return for the investment interest must be
directly proportional to the amount of the capital investment of that investor.
(2) If the entity possesses investment interests that are held by either active or passive
investors, all of the following eight applicable standards must be met—
(i) No more than 40 percent of the value of the investment interests of each class of
investment interests may be held in the previous fiscal year or previous 12 month period
by investors who are in a position to make or influence referrals to, furnish items or
services to, or otherwise generate business for the entity. (For purposes of paragraph
(a)(2)(i) of this section, equivalent classes of equity investments may be combined, and
equivalent classes of debt instruments may be combined.)

(ii) The terms on which an investment interest is offered to a passive investor, if any, who
is in a position to make or influence referrals to, furnish items or services to, or otherwise
generate business for the entity must be no different from the terms offered to other
passive investors.
(iii) The terms on which an investment interest is offered to an investor who is in a
position to make or influence referrals to, furnish items or services to, or otherwise
generate business for the entity must not be related to the previous or expected volume of
referrals, items or services furnished, or the amount of business otherwise generated from
that investor to the entity.
(iv) There is no requirement that a passive investor, if any, make referrals to, be in a
position to make or influence referrals to, furnish items or services to, or otherwise
generate business for the entity as a condition for remaining as an investor.
(v) The entity or any investor must not market or furnish the entity's items or services (or
those of another entity as part of a cross referral agreement) to passive investors
differently than to non-investors.
(vi) No more than 40 percent of the entity's gross revenue related to the furnishing of
health care items and services in the previous fiscal year or previous 12-month period
may come from referrals or business otherwise generated from investors.
(vii) The entity or any investor (or other individual or entity acting on behalf of the entity
or any investor in the entity) must not loan funds to or guarantee a loan for an investor
who is in a position to make or influence referrals to, furnish items or services to, or
otherwise generate business for the entity if the investor uses any part of such loan to
obtain the investment interest.
(viii) The amount of payment to an investor in return for the investment interest must be
directly proportional to the amount of the capital investment (including the fair market
value of any pre-operational services rendered) of that investor.
(3)(i) If the entity possesses investment interests that are held by either active or passive
investors and is located in an underserved area, all of the following eight standards must be
met—
(A) No more than 50 percent of the value of the investment interests of each class of
investments may be held in the previous fiscal year or previous 12-month period by
investors who are in a position to make or influence referrals to, furnish items or
services to, or otherwise generate business for, the entity. (For purposes of paragraph
(a)(3)(i)(A) of this section, equivalent classes of equity investments may be
combined, and equivalent classes of debt instruments may be combined.)

(B) The terms on which an investment interest is offered to a passive investor, if any,
who is in a position to make or influence referrals to, furnish items or services to, or
otherwise generate business for the entity must be no different from the terms offered
to other passive investors.
(C) The terms on which an investment interest is offered to an investor who is in a
position to make or influence referrals to, furnish items or services to, or otherwise
generate business for the entity must not be related to the previous or expected
volume of referrals, items or services furnished, or the amount of business otherwise
generated from that investor to the entity.
(D) There is no requirement that a passive investor, if any, make referrals to, be in a
position to make or influence referrals to, furnish items or services to, or otherwise
generate business for the entity as a condition for remaining as an investor.
(E) The entity or any investor must not market or furnish the entity's items or services
(or those of another entity as part of a cross-referral agreement) to passive investors
differently than to non-investors.
(F) At least 75 percent of the dollar volume of the entity's business in the previous
fiscal year or previous 12-month period must be derived from the service of persons
who reside in an underserved area or are members of medically underserved
populations.
(G) The entity or any investor (or other individual or entity acting on behalf of the
entity or any investor in the entity) must not loan funds to or guarantee a loan for an
investor who is in a position to make or influence referrals to, furnish items or
services to, or otherwise generate business for the entity if the investor uses any part
of such loan to obtain the investment interest.
(H) The amount of payment to an investor in return for the investment interest must
be directly proportional to the amount of the capital investment (including the fair
market value of any pre-operational services rendered) of that investor.
(ii) If an entity that otherwise meets all of the above standards is located in an area that
was an underserved area at the time of the initial investment, but subsequently ceases to
be an underserved area, the entity will be deemed to comply with paragraph (a)(3)(i) of
this section for a period equal to the lesser of:
(A) The current term of the investment remaining after the date upon which the area
ceased to be an underserved area or
(B) Three years from the date the area ceased to be an underserved area.
(4) For purposes of paragraph (a) of this section, the following terms apply. Active investor
means an investor either who is responsible for the day-to-day management of the entity and

is a bona fide general partner in a partnership under the Uniform Partnership Act or who
agrees in writing to undertake liability for the actions of the entity's agents acting within the
scope of their agency. Investment interest means a security issued by an entity, and may
include the following classes of investments: shares in a corporation, interests or units in a
partnership or limited liability company, bonds, debentures, notes, or other debt instruments.
Investor means an individual or entity either who directly holds an investment interest in an
entity, or who holds such investment interest indirectly by, including but not limited to, such
means as having a family member hold such investment interest or holding a legal or
beneficial interest in another entity (such as a trust or holding company) that holds such
investment interest. Passive investor means an investor who is not an active investor, such as
a limited partner in a partnership under the Uniform Partnership Act, a shareholder in a
corporation, or a holder of a debt security. Underserved area means any defined geographic
area that is designated as a Medically Underserved Area (MUA) in accordance with
regulations issued by the Department. Medically underserved population means a Medically
Underserved Population (MUP) in accordance with regulations issued by the Department.

