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International Trade Law:
2019 Year in Review & 2020 Outlook
2019 has been a year filled with tremendous change and upheaval for U.S. businesses engaged in
international trade and who maintain global supply chains. In 2019, the Trump Administration continued a
campaign of maximum pressure with the imposition of a variety of new tariffs, export controls and trade
sanctions. We anticipate that 2020 will continue to be equally challenging.
As clients and companies begin to set their priorities and strategies for the coming year, Husch Blackwell’s
International Trade and Supply Chain team is taking stock of the past year’s events affecting the international
trade landscape, while also looking forward to 2020 with what we hope is some welcome guidance
to ensure that your business is maximizing potential cost savings and minimizing risk as enforcement
continues to rise.
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HUSCH BLACKWELL’S INTERNATIONAL TRADE INSIGHTS BLOG
Check in with us throughout the year as we provide perspective and insight on
international trade developments at https://www.internationaltradeinsights.com/.
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2019 IN REVIEW

Tariffs and Trade Policy
2019 has been the year of the tariff. In the United States, the Trump Administration either kept in place
or levied a variety of tariffs and trade restrictions. Most prominently, Section 301 tariffs are currently in
place at either 25% or 15% on Chinese-origin goods valued at over $550 billion, but there were a number
of consequential tariffs applied—captured in the chart below—impacting numerous trade relationships.

STATUS OF SECTION 301 TARIFFS ON GOODS OF CHINESE ORIGIN
Government-Instituted Trade Remedy
• No required showing of “injury” to a U.S. industry
• No required showing of trade-related “unfairness”
• Self-initiated process by the U.S. Government

List 1
• Effective July 6, 2018
• Imposed a 25% duty on 818 tariff lines affecting $34 billion
• Exclusion requests filed by October 9, 2018

List 2
• Effective August 23, 2018
• Imposed a 25% duty on 279 tariff lines affecting $16 billion
• Exclusion requests filed by December 18, 2018

List 3
•
•
•
•

Effective September 24, 2018
Imposed a 10% duty on 5,745 tariff lines affecting $200 billion
Duties increased to 25% on June 1, 2019
Exclusion request filing deadline was September 30, 2019

List 4
• List 4A took effect on September 1, 2019; List 4B was scheduled to take effect on December 15, 2019
and was suspended by the President. It has been reported that the Administration has agreed to
reduce the List 4A tariffs to 7.5% with an effective date still to be determined.
• Imposed at 15% duty on 3,780 tariff lines affecting $250 billion
• Exclusion request period opened on October 31, 2019; must be filed by January 31, 2020

Negotiations continue
Exclusions
• Apply retroactively
• Exclusions good for one year
• Can be used by any importer
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Companies have been provided an opportunity to file for exclusions on most of the goods covered under
these tariffs. To date, 44,798 exclusion requests have been filed with 12,098 exclusion requests denied and
4,904 exclusion requests granted.
The process for evaluating such exclusion requests has been murky with no appeals process and little
insight (other than a boilerplate letter) in the event an exclusion request is denied. Also, the exclusions, if
granted, extend for one year from the date of publication in the Federal Register. The Office of the United
States Trade Representative (USTR) has published exclusion extension request procedures for goods
covered under List 1 ($34 billion), but has yet to provide the extension procedures for goods covered
under Lists 2, 3 or 4.

Section 232
Tariffs under Section 232 of the Tariff Act of 1930 against imports of steel and aluminum tariffs (and in
certain instances quotas) continued to remain in place in 2019. When originally instituted in March 2018,
these tariffs were expected only to be in place for a short period of time. They have now been in place for
nearly two years. A recent U.S. Court of International Trade decision challenging the validity of Section 232
duties when there is an out-of-time increase in duties will likely be appealed in 2020.

Antidumping/Countervailing Duties
We are seeing an uptick in enforcement actions concerning goods possibly subject to antidumping and
countervailing duties (AD/CVD). Since the beginning of 2019, at least 40 new AD/CVD investigations
covering a variety of products from countries including Canada, China, Greece, India, Japan, Korea, Mexico,
Turkey, Ukraine and Vietnam have been filed. In 2020, we expect to see significantly more AD/CVD cases
filed covering a multitude of products.

Examples of
new cases
include:
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ANTIDUMPING/COUNTERVAILING DUTIES
THE BASICS

Dumping is defined as selling at prices in the United States less than the price charged in the home market (i.e., the
domestic market of the producer). These “dumped” imports cause—or threaten to cause—material injury to the U.S.
domestic industry filing the complaint. A subsidy is a financial contribution by a foreign government authority which
confers a benefit to a manufacturing entity in a manner that enables that entity to either produce more goods or
export more goods to gain foreign market share.
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ANTIDUMPING AND COUNTERVAILING DUTY ORDERS IN PLACE
AS OF SEPTEMBER 23, 2019

TOTAL ACTIVE ORDERS

Antidumping

74.5%

25.5%

Countervailing Duty

ORDERS BY PRODUCT GROUP

Iron and steel: Mill products
Miscellaneous manufactured
products

28%

1%

Iron and steel: Pipe products
Chemicals and pharmaceuticals

5.5%

Iron and steel: Other products
and castings

16.6%

5.7%

Plastics, rubber, stone and glass
products

5.9%

11.2%

Agricultural, forest and processed
food products

13.2%
12.8%

Metals and minerals
Textiles and apparel

TOP 10 COUNTRIES WITH ACTIVE ORDERS
China

24

Korea

27

Taiwan

26

Turkey

63

129

India

11

Japan

Total
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Additional Retaliatory Tariffs
In addition to the China Section 301 tariffs, the Administration has imposed tariffs of 25% or 10% on a wide
variety of goods from particular European Union (EU) countries in response to a World Trade Organization
(WTO) decision in favor of the United States in a dispute concerning large civil aircraft. For example, in
addition to duties on certain EU aircraft and aircraft parts, these tariffs apply to various cheeses, olives
and other agricultural goods.
Also, the USTR has initiated a Section 301 investigation specific to France’s Digital Service Tax (DST) and
is proposing retaliatory tariffs on a wide variety of French origin goods (various cheeses, soaps, handbags,
table and kitchenware, etc.) of up to 100% in response to the perceived unreasonable or discriminatory
burden imposed by the tax.

Trade Policy
In 2019, we have seen increased attention focused on a number of bilateral and multilateral trade deals
with Canada, the EU, Japan, Mexico and the United Kingdom. Most prominently among these agreements
is the United States-Mexico-Canada Agreement (USMCA), which is intended to modernize and replace the
North American Free Trade Agreement (NAFTA) with a 21st century agreement that increases standards.
In a perfect world, the USMCA would have been ratified by Congress months ago. Given the ongoing
impeachment proceedings in Washington, DC, it is not clear whether Congress will ratify the USMCA in
2019. If not, we expect this fight to begin in earnest in early 2020. We also note that both Canada and
Mexico have yet to sign the agreement.
There were also more positive developments in trade in 2019. Specifically, the United States and Japan
reached an agreement liberalizing market access for certain agricultural products and also concluded
a separate high-standard digital trade agreement. And for companies importing goods subject to
Miscellaneous Tariff Bill (MTB) duty reductions (Subheading 9902.01.01 to 9902.18.03), the window was
opened to apply for duty reductions in the next round through December 10, 2019, which will become
effective after 2020. Enacted in 2016, through the American Manufacturing Competitiveness Act of 2016,
the MTB allows U.S. importers to petition for duty-free or reduced-duty treatment of imported products
that are unavailable domestically. These duty suspensions or reductions apply only to U.S. customs duties,
not to Section 301 or 232 tariffs.

2019 IN REVIEW

Section 337 Litigation
Despite a brief hiatus early in the year stemming from the federal government
shutdown, 2019 was a busy year for Section 337 litigation. As of November 20,
2019, 48 new complaints were filed during the year. Notable developments this
year include:

§ 337
LITIGATION
THE BASICS

Public Interest
In separate but related investigations, Administrative Law Judges Pender
and McNamara reached opposite conclusions on whether the public-interest
factors weighed against a remedy for Apple’s violation of Section 337 by
importing iPhones that infringe Qualcomm’s patents. Both decisions garnered
widespread attention with dozens of third parties submitting public-interest
comments.

Domestic Industry
The International Trade Commission (ITC) declined to consider post-complaint
U.S. activities in an investigation where the complainant had asserted that a
domestic industry was in the process of being established. The ITC determined
that the “small number” of products produced after the filing date did not
constitute a significant or unusual development; thus, there was no basis to
“depart from the general rule that the domestic industry is assessed at the time
of the filing of the complaint.”
In a different investigation, the ITC confirmed that a 5+-year-old investment in
research and development was quantitatively significant. The Federal Circuit
has since affirmed, explaining that “nothing in the statutory language” supports
a “bright line rule for rejecting research expenditures that are made more than
five years earlier.”

Importation
Two cases expanded the scope of what constitutes an “importer” within the

Section 337 (19 U.S.C.
§ 1337) is administered
by the U.S. International
Trade Commission (ITC).
This trade statute makes it
unlawful to import or sell
in the United States any
article that: (a) infringes
a valid and enforceable
U.S. intellectual property right, or (b) is otherwise connected to unfair
methods of competition.
A successful complainant
is typically awarded an
exclusion order blocking
the importation of the
offending goods and a
cease-and-desist
order
prohibiting the respondents from distributing or
selling such articles in U.S.
inventory. These remedies, along with numerous
procedural advantages of
litigating at the ITC, have
made Section 337 a powerful tool for companies
seeking to challenge foreign competition.

meaning of Section 337. In Certain Digital Video Receivers, the ITC held that,
although Comcast was not the importer of record, it was “sufficiently involved
with the design, manufacture, and importation of the accused product” via its relationship with suppliers.
In Certain Subsea Telecommunications Systems, the Administrative Law Judge confirmed that a parent
corporation may be found to satisfy the importation requirement based on the actions of its subsidiaries.

Federal Circuit
In Amarin Pharma Inc. v. ITC, a Federal Circuit majority concluded that the ITC has discretion to deny
institution where a complaint fails to state a legally cognizable claim.
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2019 IN REVIEW

Export Controls & Trade Sanctions
The United States imposes a complex system of laws, regulations and executive orders which can restrict and
sometimes prohibit both U.S. and non-U.S. persons from engaging in transactions with certain embargoed
countries and denied persons. These export controls and trade sanctions are primarily administered
through the Export Administration Regulations (EAR), International Traffic in Arms Regulations (ITAR)
and trade sanctions administered by the Office of Foreign Assets Control (OFAC). In 2019, U.S. export
controls and trade sanctions continued to evolve and underwent significant changes as outlined below.
In May 2019, OFAC issued its Framework for Compliance Commitments, which set forth OFAC’s
expectations for sanctions compliance programs and how OFAC will consider the strengths or weaknesses
of an organization’s sanctions compliance program in the sanctions enforcement context. During 2019,
OFAC specifically targeted M&A transactions and imposed over $7.5 million in penalties on sanctions
violations which occurred in connection with M&A transactions performed by Expedia, Kollmorgen
Corporation, Illinois Tool Works and Stanley Black and Decker. OFAC’s Compliance Framework highlighted
the importance of performing sanctions diligence in M&A transactions and implementing appropriate
sanctions compliance measures at acquired targets post-closing.
Between May and August 2019, the Department of Commerce’s Bureau of Industry and Security (BIS)
added Chinese telecommunications giant Huawei Technologies Co. Ltd. and 114 of its subsidiary and
affiliate companies to the BIS Entity List. These designations prohibit anyone anywhere in the world from
exporting or reexporting goods, technology or software that is “subject to the EAR” to the listed Huawei
companies.
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OFAC also imposed a sanctions embargo against Venezuela in August 2019 which prohibits U.S. persons
from transacting with the Government of Venezuela and imposes secondary sanctions on non-U.S. persons
that materially assist Specially Designated Nationals and Blocked Persons (SDN) List designees with ties
to Venezuela.
With regard to Cuba, OFAC terminated its “people to people” program which previously authorized limited
group educational travel to Cuba. Then, in October 2019, OFAC revoked an authorization which previously
allowed U.S. banks to process U-turn transactions between Cuba and non-U.S. banks.
OFAC continued to increase sanctions pressure on Iran throughout 2019 by adding additional Iranians to
the SDN List, enhancing secondary sanctions against the Central Bank of Iran and Mahan Air, as well as
imposing additional sanctions on Iran’s iron, steel, aluminum and copper sectors.
In September 2019, the United States Treasury Department issued proposed regulations to implement
certain forthcoming changes to the Committee on Foreign Investment in the United States (CFIUS) process
for reviewing foreign investments in the United States that affect United States national security, critical
infrastructure or critical technologies. The Treasury Department is currently reviewing public comments it
received concerning these rules.
In late November 2019, the U.S. Commerce Department published a proposed rule which would give the
Secretary of Commerce authority on a case-by-case basis to prohibit persons subject to U.S. jurisdiction
from engaging in information and communications technology and services (ICTS) transactions involving
certain foreign governments or foreign persons that the Commerce Secretary has determined to be
“foreign adversaries” (as well as persons subject to the jurisdiction or direction of such foreign adversaries)
with the potential to negatively impact U.S. national security or the U.S. digital economy. In its current
proposed format, the rule would retroactively apply to transactions initiated, pending or completed after
May 15, 2019. This proposed rule has not yet become official and the Commerce Department is still in
the process of accepting comments from the public. Any comments on this rule must be received by the
Commerce Department on or before December 27, 2019 in order to be considered.
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What to expect in 2020
While it is impossible to predict exactly what will happen with tariffs, trade policy,
export controls and trade sanctions, we anticipate some combination of the following
developments will take place in 2020.
Tariffs and Trade Policy
•

While negotiations continue between China and the United States, we do not anticipate a rapid
resolution to the ongoing trade war. Similar to the phased institution of the Section 301 tariffs, we
anticipate that any de-escalation and/or removal of these tariffs will be implemented on a phasespecific basis. The opportunity to request product exclusions under List 4 continues until January 31,
2020.

•

There are several Section 232 tariff investigations that are ongoing, including uranium and titanium
sponge. We anticipate that those investigations will be acted upon in 2020. Given the current
enforcement focus of the administration, we do expect that the Section 232 tariffs on steel and
aluminum will continue for the foreseeable future.

•

U.S. companies importing goods from China should be prepared for increased enforcement by U.S.
Customs and Border Protection (CBP). Specifically, companies should study and understand the
test for “substantial transformation” and ensure that their imported goods are marked and reported
properly for country-of-origin purposes.

•

U.S. companies seeking to take advantage of granted product exclusions for Section 232 and Section
301 must ensure that the goods being imported meet the specific tariff classification and product
description set forth in the exclusion. We expect that CBP will continue to closely review and question
entry summaries or requests for refunds made through post-summary correction or protest where the
goods involved fall under a specific Section 301 product exclusion.

Trade Litigation
•

2020 should be another busy year for Section 337 litigation. With more companies prioritizing the
protection of their intellectual property—and with increasing awareness of how ITC remedies provide
enormous competitive leverage—filings may increase again. Relatedly, the trend of more non-patent
cases is expected to continue. While approximately 90 percent of Section 337 cases used to involve
assertion of a patent, there is increasing diversity in the caseload, with more complaints alleging
misappropriation of trade secrets, trademark infringement or other “unfair acts” related to the
importation of products. In sum, the ITC will remain a crucial venue for high-stakes litigation at the
intersection of trade and intellectual property. Companies battling harmful import competition should
consider availing themselves of Section 337.

•

We expect an increased use of traditional trade remedies and several AD/CVD cases to be filed in
2020 covering a variety of products.
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Export Controls and Trade Sanctions
•

At some point in 2020, we expect BIS to issue new rules addressing exports and reexports of “emerging
technologies” that are essential to U.S. national security. BIS had indicated that technologies subject
to these new rules will likely include biotechnology, artificial intelligence, advanced computing
technology, 3D printing and robotics.

•

The new aforementioned CFIUS rules are expected to be codified into regulations no later than
February 13, 2020, subject to any changes that the U.S. Treasury Department might adopt to address
feedback received during the public comment period. When enacted, these rules will significantly
expand the scope of foreign investments that are subject to CFIUS review. Businesses that operate in
any “emerging technology” sector identified under the forthcoming BIS rules will need to be especially
mindful of applicable restrictions on accepting foreign investment under the new CFIUS rules.

•

OFAC will surely continue to aggressively enforce its Iran sanctions against both U.S. and non-U.S.
persons. OFAC may also target or designate additional sectors of the Iranian economy in order to
achieve maximum pressure against the current regime.

•

The Directorate of Defense Trade Controls (DDTC) and BIS have indicated that they will prioritize
enforcement of those ITAR and EAR provisions which prohibit “deemed exports” of sensitive technical
data and technology to non-U.S. persons. These enforcement efforts will most likely target companies
and academic research institutions that handle research and production data for export-controlled
items and share such information with employees, faculty or students who are not U.S. citizens or who
maintain foreign citizenship.

•

Congress is evaluating the Defending American Security from Kremlin Aggression Act (DASKA) which
has been proclaimed as the sanctions “bill from hell.” If enacted, DASKA would significantly enhance
current U.S. sanctions against Russia and impose additional sanctions on Russian President Vladimir
Putin’s associates, Russian oil and natural gas projects, the Russian financial system and other key
sectors of the Russian economy. Congress also considered but did not enact a prior version of DASKA
in 2018, while the current version of DASKA has not yet advanced beyond the U.S. Senate Committee
on Foreign Relations. However, DASKA could become a legislative priority depending on whether or
not Russian interference becomes an issue in the upcoming 2020 U.S. elections.

•

At some point in 2020, the Commerce Department will implement final versions of the aforementioned
ICTS rules which will address ICTS transactions with foreign adversaries that have the potential to
impact U.S. national security and/or the U.S. digital economy. As discussed above, the Commerce
Department is currently soliciting comments to these proposed rules and it is uncertain what form the
final rule will take; however, when these ICTS rules do take effect, companies in the ICTS industry will
need to be prepared to evaluate their supply chain to determine whether any of their transactions with
vendors or service providers might be subject to suspension under the new rules.
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How to Get Trade Ready – Trade Compliance Checklist for 2020
Finally, as we close out 2019 and to help you get ready for 2020, we have prepared the following checklist
of best practices for U.S. businesses to consider as they develop a strategy for managing their supply
chain and export compliance in 2020. Should you have any questions concerning the above or wish to
discuss how to ensure that your business is Trade Ready in 2020, please contact a member of Husch
Blackwell’s International Trade and Supply Chain team.

þ Companies importing goods subject to AD/CVD duties or Section 301 and 232 tariffs should consider
reviewing the country-of-origin designation analysis for their products. Are the correct rules of origin
being applied for the relevant duties and tariffs?

þ Companies should consider being proactive and plan for sourcing and supply chain audits and
compliance reviews especially if they are currently subject to any additional tariffs such as AD/CVD,
Section 232 or Section 301.

þ If a company hears the rumblings of a trade action at various conferences or through conversations
with foreign vendors or local suppliers, then they should contact experienced counsel to explore
options and business strategies on a proactive basis rather than waiting for an action to be filed.

þ Companies with suppliers located in China who are contemplating sourcing from third-country suppliers
should review the country of origin of any sourced products and ensure that goods are properly
marked and designated. Are the new operations sufficient to meet the “substantial transformation”
test?

þ Companies should be on alert for higher scrutiny at the time of entry for any imports of goods from
China, India, Vietnam and Korea, among others, and be prepared to submit documentation upon
request from Customs to support and supplement their entry filings.

þ Companies should ensure that they are handling all Customs and country-of-origin determinations
internally with their own personnel and the advice of counsel and not rely on their brokers as the
ultimate entity responsible.

þ Review the proposed USMCA to see what affect the new agreement will have, if any, on products
currently imported or exported under the NAFTA rules.

þ If companies engage in international sales, research or collaboration with foreign customers or
universities and do not already have an export controls and sanctions compliance program, they
should implement one.

þ Companies that already maintain sanctions compliance programs should evaluate them against
OFAC’s Compliance Framework and implement appropriate updates if necessary in order to better
conform to OFAC’s recommendations.
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þ The International Chamber of Commerce (ICC) new Incoterms 2020 go into effect on January 1, 2020,
and companies should check their purchase agreements and terms of sale to ensure accuracy and
protection against risk of loss.

þ Any companies contemplating international M&A transactions for 2020 should ensure that they
conduct adequate export controls and trade sanctions diligence, terminate any prohibited activity
by the target company prior to closing and then implement appropriate compliance procedures at
the target after closing. Foreign persons seeking to acquire U.S. target companies should consider
whether such acquisitions are subject to the CFIUS review process.

þ Companies that operate in “emerging technology” industries should monitor BIS’s forthcoming rules
very carefully and be prepared to comply with any new export prohibitions or licensing requirements
that BIS might impose upon their products.

þ Companies with multinational employees and academic institutions with international faculty and
students should closely examine whether they possess technology or technical data which might be
EAR- or ITAR-controlled and then either obtain licensing or take appropriate measures to prevent
“deemed exports” of such information to any foreign employees, faculty or students.

þ Companies in the ICTS industry should consider reviewing their supply chain and identifying
transactions with foreign vendors and service providers that could become subject to the new ICTS
rules when they take effect.

Business is no longer usual. Neither are our solutions.
At Husch Blackwell, we have built our law firm around one idea: to guide our clients from where they
are to where they want to be. Our industry-centric approach gives us a deep understanding of what our
clients face every day. But more than that, it creates a shared vision that moves our clients forward.
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