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Consequences of Not Planning
Ahead – Farm goes to the Ex!
Christine H. DeMarea shares an estate planning story illustrating
the unfortunate outcome of not having a trust or a will.

Dad owned farm property that had been in his family for three generations. His
father had given him the property, so it was owned in his name alone. He had
a loan secured by the farm property. Dad had two daughters (one married to a
soon-to-be ex-husband; we’ll call him “Bob”) and his wife ("Mom") who were not
actively involved in the farm operations.

Attorney
Contact

Christine H. DeMarea,
J.D., L.L.M. in Taxation
Kansas City, MO
816.983.8186
christine.demarea@huschblackwell.com
Christine is highly regarded in business and estate planning and charitable planned giving. She counsels clients on estate planning and
trust issues and works extensively with family-owned businesses, family farms and tax-exempt organizations, assisting in administrative,
legal, tax and compliance matters. Christine specializes in using sophisticated estate planning techniques such as Family Limited
Partnerships, Grantor Retained Annuity Trusts, Sale to Intentionally Defective Grantor Trusts and Qualified Personal Residence Trusts.
She also participates in trust litigation and tax litigation as needed.

This information is intended only to provide general information in summary form on legal and
business topics. The contents hereof do not constitute legal advice and should not be relied on
as such. Specific legal advice should be sought in particular matters.
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Dad suddenly died of a heart attack. He didn't have any estate planning, so
they had to open a probate estate for the farm property and other assets.
They also had no insurance, and they were strapped for cash. One of the
creditors took advantage of a provision in the loan document that allowed him
to accelerate on a note to claim some assets. One of Dad’s employees was
his right-hand man (we’ll call him “John”)
A farm that had been
and knew everything about the farm
around for generations business. Because Dad didn't set up a
was now owned by an trust to name him as a co-trustee (along
with Mom), there was no one in charge at
ex-son-in-law...
his death. Bob stepped in, John quit and
the farm business went down hill from there. The whole process was expensive
and disruptive. To make matters worse, right when the operations started to
turn around, Bob filed for divorce from the daughter and got a portion of the
farm property. The reason Bob was able to get part of the property is because
the daughter received a portion outright after the probate administration was
done. After Bob’s involvement, Mom and the daughters decided to sell the
remaining farm land to the former son-in-law.
Today, Bob owns all of the farm land and
has remarried. Mom and daughters didn't
get much because they sold the land to
Bob for less than fair market value. This
is a sad result that Dad never would have
wanted for his family. A farm that had
been around for generations was now
owned by an ex-son-in-law, someone
Dad did not want involved in the family
farm operations while he was alive.

This result could have easily
been avoided by taking the
following steps:

Dad and Mom should have prepared a trust,
will, durable power of attorney and living
will. Dad's trust could have named John
and Mom as co-trustees. This would have
provided continuity and avoided probate
because Dad's farm land would have
ended up in the trust. Also very important,
Bob would not have been able to touch the
farm upon the divorce; the trust agreement
would have provided protection. This step
gives Dad the ability to decide how the farm
would be operated and who would run it.

█ 

 limited liability company (LLC) could have
A
been formed to own the farm property.
The interest could have been held in trust.
The LLC provides creditor protection and
establishes a structure to manage the farm
operations.
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Life insurance could have been purchased
on Dad's life to give the farm liquidity.
This would have provided funds in the
operations to pay the creditors and to pay
key employees like John. John would not
have had to quit and would have been
involved during the administration of the
trust. Instead of a trust, a probate estate
had to be opened creating uncertainty
as to who would eventually own the farm
operations.


Dad could have also obtained life insurance
owned in a separate irrevocable trust just
for Mom and the two daughters. This would
be unobtainable by creditors. If the farm
operations were to discontinue, the family
would still have financial security.


Typical Family Farm Estate
Planning Questions & Concerns
Christine H. DeMarea spells out typical questions a farm
owner asks about the need for estate planning.
Why do I need estate planning if the estate tax exemption is now $5,120,000?

Don’t Let Death Taxes be the Death of the Family Farm
In the era of federal budget deficits and uncertain economic futures, the likelihood that federal estate taxes could break up the family farm
and drive the next generation off of the land continues to increase. Although dying is something no ones likes to think about, the federal
estate tax – known to many as the “death tax” – can cause serious complications for family farms and result in huge tax liabilities for heirs.
The recent debt levels are putting significant financial stress on the current and future taxpayers. Family farms must deal with the realities
of the estate tax or see the family farm become a thing of the past.

The current estate tax is a short term fix to the tax. Unless Congress acts this year, beginning next year the estate tax exemption will drop by 80%,
and the rate of estate tax will increase from 35% to 55%. Not many farmers have the necessary liquidity to pay a tax that large.
The estate tax is one of the potential revenue sources that will fund new spending of government programs. The tax was designed to be imposed
on the rich, but many American family farmers and ranchers who have worked hard to build their operations may have to sell out to pay the taxes.
According to the USDA, farms and ranches are five to twenty times more likely to incur death taxes than other estates. The recent appreciation
of productive agricultural land causes family farms to be highly susceptible to estate tax. For this reason, it is very important to understand how
current legislation impacts the family farm. In 2012, the federal estate tax exemption and gift tax exemption is $5,120,000. If Congress fails to act,
on January 1, 2013, the estate tax exemption reverts to $1 million and the estate tax rate will go up to 55 percent.

To illustrate how this can affect a family farm, look at
how the varying estate tax rates impact a family farm
valued at $8,000,000.
If the farm owner dies in 2012 without a surviving
spouse, the estate would have a federal estate tax
exemption of $5,120,000 to shelter part of the farm
value from estate taxes. The difference – $2,880,000 –
will be taxed at 35% (estate tax rate in 2012) resulting
in an estate tax of $1,008,000.
While this is a significant amount, the tax liability
could be even higher in 2013 if Congress fails to act.
In this same example, the estate tax would increase
to $3,850,000 ($8,000,000 - $1,000,000 (exemption)

x 55% (estate tax rate). Subtracting the estate tax
($3,850,000) from the value of the farm owner’s estate
($8,000,000) would leave a balance to the family of
only $4,150,000.
For a farm owner who has worked all of his/her life to
assemble a sizable, debt-free estate to pass onto the
heirs, this significant tax is a serious wake-up call. If
the farm owner dies in 2013, he actually passes on
a debt of $3,850,000. Most farm owners could never
pay an estate tax at that level without selling all or
most of their farm property. Since the tax law requires
payment of the estate tax within nine months of the
decedent’s death, this often forces the family to sell
the farm quickly at a fire sale price.

As the above illustration demonstrates, death taxes remain a threat to the farm families. With
proper estate planning, the issues relating to the estate tax could be reduced or eliminated
entirely. The time to act is now. Many opportunities available to farm owners may not be
around next year.

It is true that the exemption has increased – but that change is only temporary.
Everything could change after 2012, and the exemption could return to $1,000,000.
In the meantime, there are a number of planning opportunities that farm owners
should at least consider. Estate planning involves more than the exemption amount.
It really is about making sure the family farm continues for the next generation in
the manner you want – and not what is decided by the IRS, creditors or a judge.

I already have an attorney; I don't need to talk to someone else.
The attorney that needs to be involved should specialize in advanced estate
planning. You do not need to discontinue using your other attorney. In fact, we
recommend working with the client's primary counsel in coordinating work. Our
estate planning group at Husch Blackwell focuses entirely on sophisticated estate
planning and works with many farm and ranch owners throughout the country. It
is like using the Mayo Clinic for complicated medical issues. You can still use your
doctor, but he or she will work with other doctors specializing in specific areas.

I titled everything jointly with my wife (and/or kids). I don't need to worry about
estate planning.
Titling property jointly with your spouse may not solve problems involving the family
farm, and, in fact it, might make matters worse. One unexpected consequence of
titling property is that it could leave part of your family out of your estate. If you list
your four children on property and one child predeceases you, that child and his
or her family will be cut out of your estate. Another problem with titling property
this way and not placing it in trust is it may go to your family outright, which simply
means it would be held in their name. The unintended consequence of having the
family own the family farm in their name and not held in trust is that your family
farm could go to creditors or to ex-spouses in divorce. We generally recommend
keeping inheritances in trust so that the inheritance is protected from creditors
and divorce. Finally, titling property jointly means you will not use the estate tax
exemption at the first spouse’s death. For example, if the value of your farm is
$10,000,000 and all of the property is held jointly with a spouse, then at a spouse’s
death the $5,120,000 exemption will not be used. All of the value ($10,000,00),
would become the surviving spouse’s estate. At the surviving spouse’s death, he/
she would only have $5,120,000 to exempt property. In 2012, this would result in
an estate tax of approximately $1,708,000. By comparison, with proper planning,
the family farm would have been divided between each spouse’s trusts resulting in
NO estate tax. If Congress fails to act in 2012, the estate tax on this same estate
could be much higher – as much as $4,400,000!

My farm is small and I have a lot of debt. If I
die, there won't be anything left.
If you have debt, there are still a number of steps
that you should take to protect your family. You
will put your family and their assets at risk. There
are easy steps that will allow you to separate the
farm liability from family assets and care. One
example is an irrevocable life insurance trust, an
easy way to provide your family with funds that
cannot be reached by creditors.

I have no debt, so I don't need to worry about
liquidity.
Regardless of whether you have debt, you should
at least have proper planning in place so that the
farm passes to the individuals you designate in
a manner that keeps it from creditors, divorce or
the IRS. Insurance may or may not be necessary.
If your estate is growing, you may have estate
tax liability that requires liquidity. Otherwise, you
would need to sell the farm property, borrow
money or liquidate other assets. In addition, if
you have children who are not involved in the
farm business, you might want to implement a
structure to give them value while passing on the
family farm to the children who are involved.

Why should I care? If I die, everything goes to
my wife and kids. Let them deal with it.
This creates a huge burden on your family and
eliminates certain tax planning opportunities that
you can take advantage of now. A number of
events could happen that could appear innocent
but have inadvertent consequences. Your wife
could remarry, and her new spouse's children
could receive part of the family farm.Your children
could divorce and the ex gets a portion of the land
as part of the divorce settlement. This is not a
far-fetched possibility. The most important reason
you should care is because this could primarily
benefit the IRS. Unless you want all of your hard
work to expand the government’s coffer, you
should take steps to protect your property.

I don't want to spend money on estate planning. Why should I do it?
While it is true there is a cost associated with getting the planning done, it is a cost of doing business that will add value to your farm operations
in the long term. If you don't do proper planning now, you will end up spending 2-5% of the value of your family farm in probate court. If there
are lawsuits filed, the cost would be even more – possibly hundreds of thousands of dollars. In addition, proper planning adds certainty that will
allow your farm business to continue. You will decide who will be the one making the decisions. If you do not name the people you want to run
the family farm and if you unexpectedly become disabled, you will have to go to court so that a judge appoints someone. It might be the wrong
person; someone you don't want. This uncertainty scares creditors and businesses that the farm depends on to operate. If they feel like the farm
is going to owe estate taxes and could shut down at any time, they will try to take advantage of the situation. Banks will call notes and people will
line up to buy the farm land at a low value. If you were to die unexpectedly, without proper liquidity, creditors will start to seize property, and your
farm could be sold at a fire sale.

