Increased Scrutiny on Greenwashing
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Greenwashing is under increased scrutiny at the Securities and Exchange Commission (SEC) and
the Federal Trade Commission (FTC). Greenwashing is clearly damaging to consumers and
investors as it imbues purchasing decisions with disinformation. It “harms innovation, since it
makes it more difficult for legitimate, environmentally friendly products to compete with sellers
who engage in deception.”1As investors and consumers become increasingly sophisticated in
environmental issues, it is easier for them to detect greenwash and discount companies that
make misleading environmental claims, thereby undermining that company’s public integrity.2
In light of increasing investor interest and reliance on Environmental, Social, and Governance
(ESG) related disclosures the SEC is pursuing multiple ESG efforts. For example, the SEC created
the Climate and ESG Task Force in its Division of Enforcement.3 The Climate and ESG Task Force
was created to “develop initiatives to proactively identify ESG-related misconduct.”4 The SEC’s
Division of Examinations published a Risk Alert on ESG offerings, which states that “rapid
growth in [ESG] demand, increasing number of ESG products and services, and lack of
standardized and precise ESG definitions present certain risks.”5 Additionally, the SEC invited
public comments on climate change disclosures.
Separately, the FTC has written the Green Guides, an industry guide that attempts to help
entities avoid making deceptive claims about environmental benefits of products and services.
As such, they are an important corporate compliance resource. While the Green Guides are not
new, they have ongoing relevance for companies in the environmental and sustainability space.
This is particularly true now because a complaint is pending at the FTC that seeks to use the
Green Guides against an energy company for allegedly misleading environmental benefit
claims.6
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SEC Developments: Climate and ESG Task Force, Risk Alert, Public Comment
The SEC’s new Climate and ESG Task Force is initially focusing on “identify[ing] material gaps or
misstatements in issuers’ disclosure of climate risks under existing rules.”7 It will also “analyze
disclosure and compliance issues relating to investment advisers’ and funds’ ESG strategies”
and “evaluate and pursue tips, referrals, and whistleblower complaints on ESG-related
issues[.]”8 The SEC emphasized that the Climate and ESG Task Force will work with other SEC
Divisions and Offices to “bolster the efforts of the Commission as a whole” on the “vital” issues
of climate risks and sustainability.9 Since establishing the Climate and ESG Task Force, the SEC
is investigating Deutsche Bank’s asset-management arm, DWS Group, for alleged
overstatements about its sustainable investment efforts.10 Additionally, the SEC sent letters to
dozens of public companies requesting additional information for investors about how climate
change may affect their earnings or operations.11
The SEC’s Division of Examinations issued a Risk Alert that identifies deficiencies and internal
control weaknesses in firms regarding ESG investing and recommends effective practices for
compliance.12 Risks include investor confusion in the absence of clear and consistent ESG
definitions and term usage.13 SEC staff is examining firms to determine whether they
accurately disclose their ESG investing approaches, and whether they have implemented
policies, procedures, and practices in accord with their ESG-related disclosures.14 SEC staff
examinations focus on portfolio management, performance advertising and marketing, and
compliance programs.15
The Risk Alert identified the following compliance issues:
• “Portfolio management practices were inconsistent with disclosures about ESG
approaches.”
• “Controls were inadequate to maintain, monitor, and update clients’ ESG-related
investing guidelines, mandates, and restrictions.”
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“Proxy voting may have been inconsistent with advisors’ stated approaches.”
“Unsubstantiated or otherwise potentially misleading claims regarding ESG
approaches.”
“Inadequate controls to ensure that ESG-related disclosures and marketing are
consistent with the firm’s practices.”
“Compliance programs did not adequately address relevant ESG issues.”
ESG compliance personnel had limited knowledge of relevant ESG-investment analysis
or oversight over ESG-related disclosures and marketing decisions.

By contrast, the Risk Alert also identified the following effective practices:
• “Disclosures that were clear, precise and tailored to firms’ specific approaches to ESG
investing, and which aligned with the firms’ actual practices.” Specifically: “[s]imple and
clear disclosures regarding the firms approaches to ESG investing”, “ESG factors that
could be considered alongside many other factors”, and “explanations regarding how
investments were evaluated using goals established under global ESG frameworks.”
• “Policies and procedures that addressed ESG investing and covered key aspects of the
firms’ relevant practices.”
• “Compliance personnel that are knowledgeable about the firms’ specific ESG-related
practices.” Notably, this reduced the likelihood of materially misleading claims in ESG
marketing materials and investor-facing materials.
The SEC invited public comments on climate change disclosures given that current disclosures
may not be adequate to “inform investors about known and material risks, uncertainties,
impacts, and opportunities[.]”16 SEC staff is evaluating the SEC’s disclosure rules “with an eye
toward facilitating the disclosure of consistent, comparable, and reliable information on climate
change.”17 The SEC identified fifteen groups of questions for commenters to consider
addressing.18 The SEC Chair has since expressed an intention to propose new disclosure
requirements for climate change and human capital by the end of this year.19
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FTC: Green Guides Background & Pending Complaint
The Green Guides reflect the FTC’s interpretation of Section 5 of the FTC Act as it relates to
“unfair or deceptive”20 environmental marketing claims, or “green marketing.” If an entity
desires to make a public claim about the environmental benefits or its organization or products,
the Green Guides provide recommendations for disclosures and conditions related to those
claims. The Green Guides address numerous categories of claims, in varying degrees of detail,
such as: (1) general environmental benefit; (2) carbon offsets; (3) certifications and seals of
approval; (4) compostable; (5) degradable; (6) free-of; (7) non-toxic; (8) ozone-safe and ozonefriendly; (9) recyclable; (10) recycled content; (11) refillable; (12) renewable energy; (13)
renewable materials; and (14) source reduction. For some types of benefit claims, the Green
Guides reference existing regulations, which provide more specificity. For example, for “nontoxic” and “free-of” claims the Green Guides state that companies should “always follow the
strictest labeling law or regulation applicable to their products”, such as EPA labeling
requirements.21
In other instances, the Green Guides provide a general recommendation. As to claims involving
carbon offsets, the Green Guides do not provide extensive guidance, but state that entities who
use Renewable Energy Credits (RECs) to substantiate a carbon offset claim “should be cautious
that they possess competent and reliable scientific evidence to substantiate their claims and
ensure that emission reductions are not double-counted.”22 Claims that a product is made with
recycled content should only be made if materials were recovered or diverted from the waste
stream during the manufacturing process or after consumer use. Thus, it is important that
companies consult the Green Guides if they make environmental benefit claims.
The Green Guides do not have the force and effect of law. However, the FTC can bring an
enforcement action under the Section 5 of the FTC Act “if a marketer makes an environmental
claim that is inconsistent with the [Green] Guides.”23 Any enforcement action must be based
on a case-specific investigation conducted by FTC.24 Currently, there is a complaint pending
before the FTC alleging that a major oil company is using unlawfully deceptive environmental
advertising. Specifically, the complaint argues that the company is misleading consumers with
false environmental claims that overstate its investment in renewable energy and its purported
commitment to reduce fossil fuel pollution.25 Complainants allege that the oil company “is the
most polluting company in the world” and has “no plan to reduce its overall emissions”, while
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spending “only 0.2 percent of its capital expenditures . . . on low-carbon energy sources.”26
Should the FTC conduct an investigation and eventually adjudicate this case, any action will
illuminate if and how the FTC will use the Green Guides and its authority under the FTC Act to
reign in this type of greenwashing.27
The FTC is currently unable to seek monetary relief on behalf of consumers, but legislation to
grant it such authority is pending in Congress.28 As to potential overlap with the SEC’s extensive
ESG developments identified above, the Green Guides generally state that the FTC “seeks to
avoid providing guidance that duplicates or is inconsistent with other agencies’ guidance.” The
Green Guides note that the FTC has discretion to not prosecute a company if it makes a claim
that is inconsistent with the Green Guides in order to comply with federal law. Therefore, we
would not expect to see the FTC base a complaint on any disclosures made through SEC filings.
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