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About Husch Blackwell’s Higher Education Practice
Husch Blackwell’s Higher Education practice group comprises 45 attorneys located throughout the firm’s
nationwide, 23-office footprint. Our team is unique for an AmLaw 100 law firm in that we tackle both day-to-day
operational and legal challenges for our clients and also provide legal counsel on issues of tremendous
reputational or strategic importance, like high-profile litigation, sensitive internal investigations and large
capital projects. Simply put, there is no area of higher education that our team can’t handle.
Within that framework, our team routinely assists clients with:

Compliance and strategy

Student affairs

Title IV federal student aid

Labor and employment

Collegiate athletics and NCAA compliance

Title IX

Litigation and administrative actions

Mergers, acquisitions and changes of control

As one would expect from such a large and varied team, our lawyers serve clients across the spectrum of
higher education, including:
Major research institutions

Community colleges

Private colleges

Regional universities

Academic medical centers

Proprietary schools and publicly
traded school groups

Nursing and allied health schools
Religiously affiliated institutions
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Welcome to Our 2021 NCAA Compliance Report
The demise of National Collegiate Athletic Association (NCAA) regulation of collegiate sports has been
predicted for many years. Around the turn of the century, a noted sports law scholar opined in an article
for the Marquette Sports Law Review, “If the NCAA and those who lead at the institutional and conference
levels are unable to maintain academic values in the face of economics and related pressures, the [U.S.
federal] government may be less than a proverbial step away.” A decade later, at the 2009 NCAA Annual
Convention, then-NCAA Vice President Wallace Renfro delivered a speech on behalf of NCAA President Dr.
Myles Brand about the threats of commercialization and prophetically stated to the NCAA membership,
“Our ability to understand both the necessity of monetizing the assets of college sports and potential
dangers of commercialization gone wild, and to find a proper balance that helps financially support as many
participation opportunities as possible without swamping the principle of amateurism, may either ensure
the place of intercollegiate athletics in higher education and the American culture or relegate it in many
instances to third-rate professional sports.”
Now, yet another decade later, despite some evolution and change around the edges, the self-regulatory
framework of the NCAA—and of college sports in general—has not adequately adapted to commercial
pressures and instead is under severe stress.
Our 2021 NCAA Compliance Report attempts to dig deeper into the challenges that colleges and universities
face in addressing changes now being considered across the spectrum of institutional and governmental
authorities, including the NCAA, state governments, the U.S. Congress, and the U.S. Supreme Court. Some of
these changes are procedural in scope, such as reconfiguring the way compliance works and how infractions
are investigated and punished. Other changes are far more thoroughgoing, including a fundamental shift in
the definition of amateurism, as well as the scope and role of self-regulation in college athletics.
From one perspective college athletics has always been the product of constant evolution, but the confluence
of present challenges seems qualitatively different than the evolutions of the past. More complexity, more
sophistication, and more risk—college athletics today is a key part of an institution’s public profile and prestige.
Managing the legal and compliance aspects of college sports is a matter of great institutional importance.
We hope our Compliance Report provides a useful framework for how to think about the coming year and
the issues that will drive the conversation around college athletics.
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Backgrounding Amateurism in College Athletics
Amateurism has always been a defining characteristic of college sports. Article 12 of the NCAA’s
Division I Operating Bylaws states unequivocally that “[o]nly an amateur student-athlete is eligible for
intercollegiate athletics participation in a particular sport.” While amateurism has been the bedrock on
which the NCAA has built its model for college athletics, the defining characteristics of what constitutes
amateur status is considerably more fluid, and never more so than the present.
The amazing success of college athletics as a commercial endeavor has drastically impacted the
cultural and sociological context surrounding amateurism. Television broadcast contract revenue has
catapulted college athletics into the realm of big business. For instance, the 2019 NCAA Division I
men’s basketball tournament generated roughly $800 million in revenue, which is almost eight times
as much as the broadcast rights for the entirety of Major League Soccer, almost four times that of the
National Hockey League, and about half the value for Major League Baseball. Unfortunately, not only is
the NCAA National Office wholly dependent on revenue from the Division I men’s basketball tournament
to operate, most Division I institutions are reliant on subsidies from the tournament to fund its Division
I athletics programs. Likewise, the revenues from the NCAA Football Bowl Subdivision and College
Football Playoff supplement athletic conferences and institutions that operate a system separate from
the NCAA National Office.
Managing the commercial aspects of collegiate sports—and the interplay of commerce with the
institutions’ core educational mission—is one of the central challenges confronting college administrators.
There is an educational, legal and regulatory overlay that frames the issue—and one which our report will
explore in detail—but informing that overlay is the commercial reality: college sports is a business unlike
any other in higher education.
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Name, Image and Likeness Developments
Whether packaged within larger “athlete bill of rights” measures or taken on singly, issues related to
athlete name, image and likeness (NIL) were thought to be ripe for a regulatory overhaul as 2020 ended.
The NCAA proposed legislation in October 2020 for tackling the NIL issue with the intention of voting
on the measures during its January 2021 convention; however, the vote was postponed indefinitely amid
concerns that certain government authorities, including the U.S. Department of Justice’s Antitrust Division,
potentially held misgivings about the proposed new framework.
Broadly speaking, the NCAA’s proposed NIL rules allowed for athletes to capitalize on their NIL to promote
athletically or non-athletically related business activities and advertise and promote commercial products.
The proposed rules drew a bright line forbidding compensation for athletic performance or participation.
They also set forth the role of institutions in the new NIL framework, in effect giving institutions a final
say on how and when the student-athlete can engage in NIL activities. Specifically, the rules would have
allowed institutions to prohibit a student-athlete’s involvement in NIL activities that conflict with existing
institutional sponsorships or that otherwise fail to uphold institutional values. Furthermore, the new rules
would have clearly forbade institutional involvement with the development, operation or promotion of
a student-athlete’s business activity, and likewise, the student-athlete would have been disallowed from
selling institutional merchandise.
There were other significant facets of the legislation—such as rules regarding social media usage,
participation in instructional and coaching camps, participation in charitable events, promotion of athletic
equipment manufacturers, the sale of autographs and the use of crowdfunding. However, in sum, reaction
from student-athlete advocates to the proposed rules ranged from indifference to hostility.
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Congress and State Governments Wade In?
Various sponsors of legislation in the U.S. Congress and state governments appeared skeptical of the
NCAA’s attempts at self-regulation in this area and signaled an intent to push forward with their own
efforts to bring this issue within the sphere of federal law.
Among the bills already circulating on Capitol Hill, and/or the one associated with Senator Roger Wicker
(R-MS) received heavy media coverage at the end of 2020, mostly owing to Wicker’s role as chair of the
Senate Commerce Committee. The draft text of Wicker’s bill was notable for the protections it afforded
institutions, including immunity from certain antitrust laws and the ability to forbid certain activities, similar
to the proposed NCAA rules. It would have also established the Federal Trade Commission as the regulator
of choice in NIL matters. The relevance of the Wicker bill, however, was greatly reduced by January’s U.S.
Senate elections in Georgia, which turned the chamber over to the Democratic Party, thus ending Wicker’s
chairmanship of the Senate Commerce Committee.
Given the political shift in Washington, the federal-level proposal that has eclipsed the Wicker bill in
prominence is one sponsored by U.S. Senators Cory Booker (D-NJ), Richard Blumenthal (D-CT), Kirsten
Gillibrand (D-NY) and Brian Schatz (D-HI). It outlines a very different structure from both the NCAA’s
proposed legislation and the Wicker bill. Named the College Athletes Bill of Rights, the proposal is far
broader than just NIL, but provides NIL-related guidelines that generally are less limiting of a studentathlete’s NIL activities, or as the press release announced it, the proposed law “will allow college athletes
to market their name, image, and likeness (NIL), either individually or as a group, with minimal restrictions.”
What “minimal” means in this context is not clear; however, if the rest of the proposed College Athletes
Bill of Rights is any indication, the bill’s legislative intent far outstrips the proposal forwarded, and then
retracted, by the NCAA late last year.

Examples of NIL Activities
Self-employment or business ownership
(providing a product or service), such
as music, selling sports equipment and
others noted below.
Providing lessons, including conducting
camps, clinics and tutorials regardless of
platform (e.g., live, in-person or streaming
online).
Appearance in print or social media
advertisements for commercial products
and services.
Use of a student-athlete’s name or voice
in audio commercials for commercial
products or services.
Personal appearances (independent
of the institution) by a student-athlete
to promote commercial products or
services (e.g., appearance at a commercial
establishment).
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Sale of merchandise owned by the studentathlete [other than items provided by the
institution for athletics participation (e.g.,
awards, apparel no longer used by the
institution)].
Sale of autographs on items not provided
to the student-athlete by the institution
for athletics participation.
Appearance in television advertisements
for commercial products or services.
Social media influencer (compensation
for social media activity/posting).
Personal appearance (independent of the
institution) not in promotion of commercial
products or services.

State governments, too, have moved to introduce laws to regulate student-athlete NIL. In September 2019,
California debuted a first-of-its-kind state law that allows collegians to profit from NIL activities, among
other things. While originally scheduled to become effective January 1, 2023, the law’s original sponsors
introduced legislation that could potentially speed up implementation based on the NCAA’s timetable for
its own legislation. In any event, as California governor Gavin Newsom foretold, the law has spurred states
across the country to take up similar legislation. Colorado, for instance, followed soon thereafter, passing
a similarly situated law in March 2020 that is also effective at the beginning of 2023; Florida’s new NIL law
will be effective in July 2021, becoming the first actual state law to come into play.
As new legislation is forwarded at the state level, these initial forays into regulating NIL could exert an
anchoring bias on subsequent legislation, both at the state and federal level. The devil remains in the
details; as first articulated by Dr. Brand, do these changes adequately address the balance between higher
education and commercialization, or will they lead to something different that fundamentally changes
intercollegiate athletics in the long run? Is that a good or bad thing for higher education? Further, questions
remain whether federal intervention could happen prior to the enactment of Florida’s NIL law and whether
a U.S. Supreme Court decision in NCAA v. Alston will also provide guidance on the ability of the NCAA to
regulate NIL.

Select State NIL Bills Exiting Committee, 2020-21
STATE

DATE INTRO.

TITLE

STATUS

MI

11.7.19

House Bill 5217

Enacted 12.30.20

NH

12.3.19

Relative to Compensation of College Athletes
(H.B.1505)

Passed House 6.6.20

CO

1.24.20

Compensation and Representation of
Student Athletes (SB20-123)

Enacted 3.20.20

IA

1.21.20 &
2.7.20

A bill for an act relating to compensation of
college athletes (S.F.2058 and H.F.2282)

Left Committee
February 2020

WA

1.3.19

Concerning Unfair Practices Involving
Compensation of Athletes in Higher Education
(H.B. 1084)

Left Committee
February 2020
Source: Quorum.com

16

States with NIL legislation
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30
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Changes in NCAA Compliance &
Enforcement
Much has been made of the recent corruption scandal that
rocked major college basketball. In all, the scandal touched
players and coaches at over two dozen schools and highlighted
the difficulties institutions face in policing the activities of bad
actors, many of whom reside in networks that operate beyond
the purview of college administrations. These networks pose
difficulties for NCAA investigators as well, especially concerning
the collection and use of information for an investigation of
alleged improprieties.
Many of the recent changes in NCAA bylaws and processes were
instituted partly in response to the aforementioned scandal and
sought to address those difficulties. The headliner among these
changes involves the adoption in August 2018 by the NCAA’s
Division I of a bylaw addressing the importation of facts during
the infractions process (see sidebar). Formerly, only the fact
set derived from the NCAA’s investigations could be brought to
bear upon the member institutions involved in an investigation.
Bylaw 19.7.8.3.1 changes that, potentially opening up the
investigative process to other fact sets that were derived
from matters unrelated to the investigation itself. This new
circumstance should be considered whenever an institution
engages in a review of its athletics department of any kind, such
as audits, compliance reviews, and investigations unrelated to
athletics compliance or even potentially an institutional review
altogether unrelated to athletics.
Related bylaws also figure in this new dispensation. Bylaw
19.7.8.3.2 addresses materials not produced by institutions
under investigation and establishes that a hearing panel may
infer that those materials would support allegations being
made against the institutions. Similarly, 19.7.8.3.3 establishes
that a failure or refusal to participate in an interview can be
viewed as an admission of an allegation.
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NCAA DI Bylaw 19.7.8.3.1
Importation of Facts
“Facts established by a decision
or judgment of a court, agency,
accrediting body, or other
administrative tribunal of
competent jurisdiction, which
is not under appeal, or by a
commission, or similar review
of comparable independence,
authorized by a member
institution or the institution’s
university system’s board
of trustees and regardless
of whether the facts are
accepted by the institution
or the institution’s university
system’s board of trustees,
may be accepted as true in the
infractions process in concluding
whether an institution or
individual participating in the
previous matter violated NCAA
legislation. Evidence submitted
and positions taken in such a
matter may be considered in
the infractions process.”
Adopted August 2018

The Role of Aggravating and Mitigating Factors
Even before the recent 2018 bylaw changes, the effects of changes to the NCAA infractions process in
August 2013—that included an emphasis on aggravating and mitigating factors for use as part of standard
penalty matrix—were still being worked out by the Committee on Infractions (COI) and NCAA membership.
The differences in penalties for an aggravated, standard and mitigated case are significant for institutions.
In that regard, it should be noted that legislated aggravating factors outnumber mitigating factors, 15 to 9.

Aggravating Factors

Mitigating Factors

• Multiple Level I violations

• Prompt self-detection and disclosure

• History of major infractions

• Prompt acknowledgment and imposition of
penalties

• Lack of institutional control
• Obstructing an investigation
• Unethical conduct, etc.
• Violations premeditated
• Multiple Level II violations
• Persons of authority condoned, etc.

• Affirmative steps to resolve
• Established history of self-reporting Level III
• Implementation of systems of compliance
methods (NAAC Reasonable Standards)
• Exemplary cooperation

• Significant ineligibility

• Unintentional, limited in scope and represent
a deviation

• Conduct demonstrating an abuse of position
of trust

• Absence of prior major violations

• Pattern of noncompliance

• Other facts warranting a lower penalty range

• Conduct intended to generate pecuniary gain
• Intentional, willful or blatant disregard
• Show-cause employment
• Other facts warranting a higher penalty range

Not only does an institution need to be aware of the number of aggravating and mitigating factors present
in a case, but institutions need to be mindful that the NCAA Division I COI has the prerogative to weigh
those factors at its discretion when determining whether a case is aggravated, standard or mitigated for
purpose of applying penalties. For example, in the recent University of Missouri infractions case involving
academic fraud, although the committee found two aggravating factors and four mitigating factors, it
nevertheless determined the case was Level I-standard versus Level I-mitigated, resulting in a presumptive
postseason ban for several sports programs. This decision was upheld by the Division I Infractions Appeals
Committee, which indicated that, so long as the committee provides an analysis and rationale for its
decision related to the number and weight given to aggravating and mitigating factors, the appeals
committee cannot substitute its judgment for the committee’s on appeal.
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Crime & Punishment
“After the Commission on College Basketball recommendations, NCAA membership shared a desire for
stronger penalties and legislated a new penalty construct to outline that desire. Data from 2019 shows that
the Committee on Infractions answered the membership’s call for more egregious violations to be met with
stronger consequences.”
—NCAA Division I Infractions 2019-2020 Annual Report

Penalty Analysis

Total cases
Aggravated
Standard
Mitigated
Average probation

Show-cause average

LEVEL I

LEVEL II

5

14

1
2
2

3.6

years

7.3

0
8
6

1.8

years

1.7

years

years

Cases involving postseason ban(s)

3

1

Head coach suspensions

0

6

Cases involving scholarship reduction(s)
Percentage of cases

4
80%

6
43%

Cases involving recruiting restrictions
Percentage of cases

4
80%

9
64%

4
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Cases involving vacation of records when
ineligible competition occurred
Percentage of cases resulting in vacation of
records when ineligible competition occurred

Source: NCAA Division I Infractions 2019-2020 Annual Report
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Setting Precedent: Recent NCAA Cases
Several cases emerged over the past year that have had—or will have—a precedential impact on the NCAA
infractions process.
Among these, three of the notable cases involved members of an institution’s basketball staff accepting
bribes. Oklahoma State University, the University of South Carolina and the University of Alabama were
the subject of NCAA investigations involving bribes from an individual who sought to be a professional
basketball manager and/or agent and that were prosecuted by the Southern District of New York. A key
point stemming from these cases reinforces the notion that the level of seriousness of a violation attached
to the conduct itself, not just the actor.
Further, the University of South Carolina case in comparison to the Oklahoma State University case reinforced
the importance of aggravating and mitigating factors when penalties are applied. The University of South
Carolina’s case was Level 1-mitigated, while the Oklahoma State University case was Level 1-standard,
which was the difference between a postseason ban for Oklahoma State and no postseason restrictions
for South Carolina. It should be noted that at the time of publication of this report that Oklahoma State
University’s appeal of its penalties is pending before the Infractions Appeals Committee.

Who Commits Levels I and II Violations?
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0
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NCAA Cases to Watch
As we enter 2021, there are several matters pending not before
the NCAA COI, but instead pending in the NCAA Independent
Accountability Resolution Process (IARP) and that could exert
an outsized influence on future matters.
The IARP was a product of the Rice Commission’s
recommendations and became operational as an alternative
pathway to resolve the most serious adversarial infractions
cases. The Vice President of Enforcement, COI or institution
can request that a case be referred to the IARP. The referred
request is then reviewed by an Infractions Referral Committee
who decides whether a case should be referred based on the
application of a number of legislated factors. If referred to the
IARP, then an outside group of investigators and advocates
appointed by the NCAA, called the Complex Case Unit, will
essentially serve in the same role of as the enforcement staff
in the traditional infractions process. The case is decided
by the Infractions Resolution Panel which, again, is like the
COI but composed of individuals from outside of the NCAA
membership. The most significant difference between the IARP
and the traditional infractions process is that a decision of the
IARP is deemed final and not subject to appeal.
Several IARP cases involving the member institutions identified
in the men’s basketball scandal involving illicit payments from
an apparel provider to several prospects and student-athletes
are currently pending in this alternative process. These cases
are notable because they involve the first disputed application
of the relatively new Importation of Facts bylaw—specifically,
how that bylaw should be applied to information introduced
in a criminal trial for different purposes and what exactly is
determined to be a fact which was found in such trials.
Additionally, at least three disputed cases will also address
whether an apparel sponsor of an institution, simply by virtue
of entering into a sponsorship agreement with a school,
automatically becomes a booster pursuant to NCAA rules.

Watching NCAA v. Alston
“For the first time in more than
three decades, the Supreme
Court will hear a case involving
the NCAA and what it means
to be a college athlete.”
—Associated Press, 12.16.20
The U.S. Supreme Court’s
decision to hear an appeal
concerning National Collegiate
Athletic Association v. Alston
could potentially reshape the
definition of amateurism in
college sports. Or not.
The Court will address a 9th
Circuit decision which held
that the NCAA eligibility rules
regarding compensation of
student-athletes violate federal
antitrust law.
How broad or narrow will
the Court’s jurisprudence be
on the issues at stake? The
answer to this question will
likely determine whether
NCAA v. Alston represents
a genuine inflection point in
college sports or merely an
extension of the status quo
with some refinement of the
antitrust principles involved in
the underlying case.
It is expected that the Court
will rule on the matter in the
spring or early summer.
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The Year of COVID
After an agonizing summer of grappling with the issues
presented by the pandemic, the NCAA moved in August 2020
to cancel fall sports championship events for all divisions,
leaving the fate of winter sports championships to be
determined later. As of the publication date of this report, the
NCAA men’s basketball tournament, the most valuable single
championship event that the NCAA sponsors, is on track; other
winter and spring sports are proceeding apace. Encouragingly,
since peaking at 300,619 on January 9, new cases of COVID-19
in the U.S. have steadily decreased during the first quarter of
2021 as vaccination programs have been rolled out to combat
the virus.

Important Dates
to Remember
March 31, 2021
NCAA v. Alston U.S. Supreme
Court Arguments
June 7-9, 2021
NCAA Regional Rules Seminar
(to be held virtually)
July 1, 2021
Florida Name, Image, and
Likeness Law Effective Date

Notably, the last NCAA update to its Standards for Practice
and Competition was published on December 15, just as the
most recent spike in COVID cases was accelerating.

October 15, 2021
Attestation of NCAA
Compliance from Chancellor/
President and Director of
Athletics Due

As part of the COVID-related decisions undertaken by the
NCAA, impacted student-athletes received extended eligibility
in both fall and winter sports. The NCAA also prohibited
institutions from reducing or cancelling athletics aid for
student-athletes who opted out of participating in athleticsrelated activities during the 2020-21 academic year, setting
forth that such a decision does not constitute a voluntary
withdrawal from the team.

November 15, 2021
NCAA Division I Publications
of Proposed Legislation
(POPL)
January, 2022
NCAA Convention
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